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S.106

Introduced by Senators Rodgers, Benning, Branagan, Degree, Kitchel, and

Starr

Referred to Committee on

Date:

Subject: Conservation and development; natural resources; land use; Act 250;
energy; public service

Statement of purpose of bill as introduced: This bill proposes to place electric

generation facilities under the jurisdiction of the State land use law, known as

Act 250, and to allow municipal land use regulation of such a facility.

An act relating to land use jurisdiction over electric generation facilities

It is hereby enacted by the General Assembly of the State of Vermont:
*** | and Use Jurisdiction over Electric Generation * * *

Sec. 1. 10 V.S.A. § 6001 is amended to read:

8 6001. DEFINITIONS

In this chapter:
* % *
(3)(A) “Development” means each of the following:
(i) The construction of improvements on a tract or tracts of land,

owned or controlled by a person, involving more than 10 acres of land within a
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radius of five miles of any point on any involved land, for commercial or
industrial purposes in a municipality that has adopted permanent zoning and
subdivision bylaws.

(i1) The construction of improvements for commercial or
industrial purposes on more than one acre of land within a municipality that
has not adopted permanent zoning and subdivision bylaws.

(iif) The construction of improvements for commercial or
industrial purposes on a tract or tracts of land, owned or controlled by a person,
involving more than one acre of land within a municipality that has adopted
permanent zoning and subdivision bylaws, if the municipality in which the
proposed project is located has elected by ordinance, adopted under 24 V.S.A.
chapter 59, to have this jurisdiction apply.

* * *

(vi) The construction of improvements for commercial, industrial
or residential use above the elevation of 2,500 feet.

(vii) Exploration for fissionable source materials beyond the
reconnaissance phase or the extraction or processing of fissionable source
material.

(viii) The drilling of an oil and gas well.

* k% %
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(xi) The construction of improvements for the purpose of

generating electric capacity or enerqy or other electricity products for sale or of

improvements for a net metering system as defined in 30 VV.S.A. § 8002.

Under this subdivision (xi), the word “development” shall also include the

construction of improvements ancillary to the electric generation, such as

buildings, foundations, electric distribution lines, and all means of ingress and

egress to the electric generation.

(D) The word “development” does not include:

(i) The construction of improvements for farming, logging, or
forestry purposes below the elevation of 2,500 feet.

(if) The construction of improvements for an electric generation-or
transmission facility that requires a certificate of public good under 30 V.S.A.
8§ 248, a natural gas facility as defined in 30 V.S.A. § 248(a)(3), or a
telecommunications facility issued a certificate of public good under 30 V.S.A.

§ 248a.

Sec. 2. 10 V.S.A. § 6086(c) is amended to read:
(c) A permit may contain such requirements and conditions as are
allowable proper exercise of the police power and which are appropriate within

the respect to subdivisions (a)(1) through (10) of this section, including those
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set forth in 24 V.S.A. 88 4414(4), 4424(a)(2), 4414(1)(D)(i), 4463(b), and
4464, the dedication of lands for public use, and the filing of bonds to asure
ensure compliance. The requirements and conditions incorporated from

Title 24 may be applied whether or not a local plan has been adopted. General
requirements and conditions may be established by rule of the Natural

Resources Board. A permit or permit amendment issued under this chapter for

a development under subdivision 6001(3)(A)(xi) of this title shall require the

decommissioning or dismantling of the development at the end of the facility’s

useful life and the posting of a bond or other security acceptable to the District

Commission that is sufficient to finance the decommissioning or dismantling

activities in full, unless the development has a plant capacity as defined in

30 V.S.A. 8 8002 that is 15 kilowatts or less.

Sec. 3. 24 V.S.A. § 4413 is amended to read:
8 4413. LIMITATIONS ON MUNICIPAL BYLAWS
(b) A bylaw under this chapter shall not regulate public utility pewer
generating-plants-and transmission facilities regulated under 30 V.S.A. § 248.
(9) Notwithstanding any provision of law to the contrary, a bylaw adopted

under this chapter shall not:
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(1) Regulate the installation, operation, and maintenance, on a flat roof
of an otherwise complying structure, of a solar energy device that heats water
or space or generates electricity. Ferthepurpese-of As used in this
subdivision, “flat roof” means a roof having a slope less than or equal to five
degrees.

(2) Prohibit or have the effect of prohibiting the installation of solar
collectors not exempted from regulation under subdivision (1) of this
subsection, clotheslines, or other energy devices based on renewable resources.

* X *

Sec. 4. 24 V.S.A. § 4414 is amended to read:
8 4414. ZONING; PERMISSIBLE TYPES OF REGULATIONS

Any of the following types of regulations may be adopted by a municipality
in its bylaws in conformance with the plan and for the purposes established in

section 4302 of this title.

(15) Solar plants; screening. Netwithstanding-any-contrary-provision-of

municipality may adopt a freestanding bylaw to establish screening

requirements that shall apply to a ground-mounted plant that generates

electricity from solar energy. tr-aproceeding-under30-/-S-A-85248the
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B} In this section, “plant” shall have the same meaning as in

30 V.S.A. § 8002 and “screening” means reasonable aesthetic mitigation

measures to harmonize a facility with its surroundings and includes

landscaping, vegetation, fencing, and topographic features.

VT LEG #321741 v.1
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Sec. 5. 24 V.S.A. 8 2291 is amended to read:
§ 2291. ENUMERATION OF POWERS

For the purpose of promoting the public health, safety, welfare, and
convenience, a town, city, or incorporated village shall have the following

powers:

(28) " i -  cocti I
of this-title-or 30-\V-S-A-—chapter-5-0r-89,a A municipality may adopt an

ordinance to establish screening requirements that shall apply to a ground-

mounted plant that generates electricity from solar energy. r-a-proceeding
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I icinali tor ol this title-or £t cinalitvd

B} In this seetion subdivision (28), “plant” shall have the same

meaning as in 30 V.S.A. § 8002 and “‘screening” means reasonable aesthetic

mitigation measures to harmonize a facility with its surroundings and includes

landscaping, vegetation, fencing, and topographic features.

* * * Removal of Public Service Board Jurisdiction * * *
Sec. 6. 30 V.S.A. § 248 is amended to read:
§ 248. NEW GAS AND ELECTRIC PURCHASES, INVESTMENTS, AND
FACILITIES; CERTIFICATE OF PUBLIC GOOD

(@)(1) No company, as defined in section 201 of this title, may:

* * *

(2) Except for the replacement of existing facilities with equivalent

facilities in the usual course of business;-and-exceptfor-electric-generation
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subehapter-1:

(A) no company, as defined in section 201 of this title, and no person,
as defined in 10 V.S.A. 8 6001(14), may begin site preparation for or
construction of an electric-generation-facHity-or electric transmission facility
within the State which is designed for immediate or eventual operation at any
voltage; and

(B) no such company may exercise the right of eminent domain in
connection with site preparation for or construction of any such transmission e+
generation facility, unless the Public Service Board first finds that the same
will promote the general good of the State and issues a certificate to that effect.

* % %
(4)(A) With respect to a facility located in the State, the Public Service
Board shall hold a nontechnical public hearing on each petition for such
finding and certificate in at least one county in which any portion of the

construction of the facility is proposed to be located.

* * *

(F) The foHewingshat-apply-to-the-participation-ofthe Agency of

Agriculture, Food and Markets shall have the right to appear and participate in

proceedings held under this subsection:

VT LEG #321741 v.1
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Board-to-view-the-certificate-and-supporting-dectiments. [Repealed.]

(b) Before the Public Service Board issues a certificate of public good as

required under subsection (a) of this section, it shall find that the purchase,

investment, or construction:

VT LEG #321741 v.1
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(1) With respect to an in-state facility, will not unduly interfere with the
orderly development of the region with due consideration having been given to
the recommendations of the municipal and regional planning commissions, the
recommendations of the municipal legislative bodies, and the land
conservation measures contained in the plan of any affected municipality.
However:

(A) With respect to a natural gas transmission line subject to Board
review, the line shall be in conformance with any applicable provisions
concerning such lines contained in the duly adopted regional plan; and, in
addition, upon application of any party, the Board shall condition any
certificate of public good for a natural gas transmission line issued under this
section so as to prohibit service connections that would not be in conformance

with the adopted municipal plan in any municipality in which the line is

located.
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installation of such a facili I he ff  intorferi ith the facility
intendedfunetional-use: [Repealed.]

affirmative-under 24\ S-A-84352. [Repealed.]

(2) Isrequired to meet the need for present and future demand for
service which could not otherwise be provided in a more cost-effective manner
through energy conservation programs and measures and energy-efficiency
and load management measures, including those developed pursuant to the
provisions of subsection 209(d), section 218c, and subsection 218(b) of this
title. In determining whether this criterion is met, the Board shall assess the
environmental and economic costs of the purchase, investment, or construction

in the manner set out under subdivision 218c(a)(1) (least-cost integrated plan)
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of this title and.-asto-a generation facility, shall consider whether the facHity

procurementstandardswhen-adopted-underthatstatute: [Repealed.]

* * *

(k)(1) Notwithstanding any other provisions of this section, the Board may
waive, for a specified and limited time, the applicable prohibitions contained in

this section and 10 V.S.A. chapter 151 upon site preparation for or construction

of an electric transmission facility or a generation facility necessary to ensure
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the stability or reliability of the electric system or a natural gas facility,
pending full review under this section.

(2) A person seeking a waiver under this subsection shall file a petition
with the Board and shall provide copies to the Department of Public Service,

the Natural Resources Board, and the Agency of Natural Resources. Upon

receiving the petition, the Board shall conduct an expedited preliminary
hearing, upon such notice to the governmental bodies listed in subdivision
(2)(4)(C) of this section as the Board may require.

(3) An order granting a waiver may include terms, conditions, and
safeguards, including the posting of a bond or other security, as the Board
deems proper, considering the scope and duration of the requested waiver.

(4) A waiver shall be granted only upon a showing that:

(A) good cause exists because an emergency situation has occurred;

(B) the waiver is necessary to provide adequate and efficient service
or to preserve the property of the public service company devoted to
public use;

(C) measures will be taken, as the Board deems appropriate, to
minimize significant adverse impacts under the criteria specified in
subdivisions (b)(5) and (8) of this section; and

(D) taking into account any terms, conditions, and safeguards that the

Board may require, the waiver will promote the general good of the State.

VT LEG #321741 v.1
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(5) Upon the expiration of a waiver, if a certificate of public good has

not been issued under this section or land use permit issued under 10 V.S.A.

chapter 151, whichever applies, the Board shall require the removal,

relocation, or alteration of the facilities subject to the waiver, as it finds will
best promote the general good of the State.

() Notwithstanding other provisions of this section, and without limiting
any existing authority of the Governor, and pursuant to 20 V.S.A. § 9(10) and
(11), when the Governor has proclaimed a state of emergency pursuant to
20 V.S.A. 8§ 9, the Governor, in consultation with the Chair of the Public

Service Board, and the Commissioner of Public Service, and the Chair of the

Natural Resources Board or their designees, may waive the applicable

prohibitions contained in this section and 10 V.S.A. chapter 151 upon site

preparation for or construction of an electric transmission facility or a
generation facility necessary to ensure the stability or reliability of the electric
system or a natural gas facility. Waivers issued under this subsection shall be
subject to such conditions as are required by the Governor, and shall be valid
for the duration of the declared emergency plus 180 days, or such lesser overall
term as determined by the Governor. Upon the expiration of a waiver under
this subsection, if a certificate of public good has not been issued under this

section, the Board shall require the removal, relocation, or alteration of the
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facilities, subject to the waiver, as the Board finds will best promote the

general good of the State.

good-forthe-operation-of the-facHity: [Repealed.]

(n)(1) No company as defined in section 201 of this title and no person as
defined in 10 V.S.A. § 6001(14) may place or allow the placement of wireless
communications facilities on an electric transmission ergeneration facility
located in this State+reluding-a-net-metering-system; without receiving a
certificate of public good from the Public Service Board pursuant to this
subsection. The Public Service Board may issue a certificate of public good
for the placement of wireless communications facilities on electric
transmission and-generation facilities if such placement is in compliance with
the criteria of this section and Board rules or orders implementing this section.

In developing such rules and orders, the Board:

* k% %
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(a)()—-A-certificate-under-this-section-shal-be-required-fora-plantusing

methane derived from an agricultural operation as follows:
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13 9

[Repealed.]

Sec. 7. 30 V.S.A. § 248b is amended to read:

8 248b. FEES; AGENCY OF NATURAL RESOURCES; PARTICIPATION
IN SITING PROCEEDINGS
(a) Establishment. This section establishes fees for the purpose of
supporting the role of the Agency of Natural Resources (the Agency) in
reviewing applications for in-state facilities under sections 248 and 248a of this
title.
(b) Payment. The applicant shall pay the fee into the State Treasury at the

time the application for a certificate of public good is filed with the Public
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Service Board in an amount calculated in accordance with this section. The
fee shall be deposited into the Natural Resources Management Fund and
allocated to the Agency.
(c) Definitions. In this section:

(1) “AWZ <MW and-“plant-capacity” shal-have the-same-meaning-as
in-section-8002-of this-title: [Repealed.]

(2) “Natural gas facility” shall have the same meaning as in section 248
of this title.

(3) “Telecommunications facility” shall have the same meaning as in
section 248a of this title.

(d) Electric transmission and natural gas facilities. This subsection sets

fees for applications under section 248 of this title.
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B loctri ion facility £ AL ho .
Q-I-ﬁ-n-t—@&p&@ﬁ-y—%gg-per—m— T 0 0
o loctri ion facility £ | I b

3} The fee shall be equal to $2.50 for each $1,000.00 of construction
costs, but in no event greater than $100,000.00 per application;fer-a-new
electric-generatton-facihty-greaterthan-five- MWW--capactty—and Tor a new
electric transmission facility or new natural gas facility not eligible for
treatment under subsection 248(j) of this title.

4)(2) The fee shall be $2,500.00 for an application under subsection
248(j) of this title fera-faciity-thatis-not-electric-generation-and for an
application or that portion of an application under section 248 of this title that
consists of upgrading an existing facility within its existing development
footprint, reconductoring of an electric transmission line on an existing
structure, or the addition of an electric transmission line to an existing

structure.

Sec. 8. REPEALS

The following are repealed:

(1) 30 V.S.A. § 8007 (small renewable energy plants; simplified

procedures).
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(2) 30 V.S.A. §8010(c) (net metering; 8 248 applications) and (e) (net

metering; hydroelectric generation; approval other than through § 248).

Sec. 9. INTERCONNECTION; RULES OF THE BOARD

(a) Nothing in this act affects the authority of the Public Service Board

over the interconnection of electric generation facilities to the transmission or

distribution system of a company subject to Board jurisdiction. Electric

generation facilities shall comply with rules of the Board concerning

interconnection.

(b) Board Rule 5.700 (sound levels from wind generation) is repealed.

(c) This provisions of this act shall supersede any conflicting provision of

the rules of the Board.

(d) On or before September 1, 2017, the Board shall propose amendments

to its rules, including Rules 5.100 (net metering) and 5.400 (§ 248 petitions),

that conform the rules to this act. On or before May 1, 2018, the Board shall

finally adopt these rule amendments, unless such deadline is extended by the

Legislative Committee on Administrative Rules pursuant to 3 V.S.A. § 843(c).

Sec. 10. CONTINUED VALIDITY; CERTIFICATES OF PUBLIC GOOQOD;
TRANSFER OF JURISDICTION

(a) Nothing in this act shall affect the validity of a certificate of public good

issued under 30 V.S.A. § 248 prior to the effective date of this section. As of

that date, each such certificate shall be considered a permit issued under
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10 V.S.A. chapter 151 and shall be enforceable pursuant to that chapter and

10 V.S.A. chapters 201 and 211. Changes to an electric generation facility

subject to such a certificate shall require amendments in accordance with

10 V.S.A. chapter 151 and the rules of the Natural Resources Board (NRB).

(b) Notwithstanding any contrary provision of this act, the Public Service

Board shall have authority to complete its consideration of each petition to

issue a certificate of public good for an electric generation facility under

30 V.S.A. 8 248 that is pending before it as of the effective date of this section,

except that each such petition for which the Board has not yet initiated

proceedings shall be transferred to the District Commission under 10 V.S.A.

chapter 151 for the area in which the proposed facility is located.

(c) The Public Service Board shall transfer existing certificates of public

good for electric generation facilities and associated documents to the NRB as

the NRB directs.

* * * Effective Date * * *
Sec. 11. EFFECTIVE DATE

This act shall take effect on July 1, 2017.
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